ADMINISTRATIVE LAW JUDGE KOUTRAS:     That  is an  unusual
argument,  Mr.   Yablonski.     The problem is,   all   these

arguments are made well after  the fact.

MR.   YABLONSKI:     But   the fact of  the matter is,   Judge,
they'd have a  serious problem even proving what  they
charged.     We haven't  seen an eye witness  yet  as  to  this
thing.     Donna Yoder has never been here  to  testify as   to
what  heppened.

ADMINISTRATIVE LAW KOUTRAS:    Where is  she?     Can't you
subpoena her?     You have got  the burden here;   the initial
burden.

MR.   YABLONSKI:     Let  me proceed with my cross-examination
on  this,   and  then we will  see if we need Donna Yoder.

After  careful  and  considered scrutiny of  the  entire record in  this
case,  I conclude and find that  the respondent's decision to discharge
Mr.   Dickey,   as  made by  the management personnel  designated and charged
with making  that  decision,  was  made  because of his  altercation with Ms,   Yoder
on September  18,   1981,   and were it not for that  incident,  Mr.  Dickey
would not have been discharged and would still be  in the  respondent's  employ.
I reject Mr.   Dickey's  argument   that  because of his  asserted Common Law
relationship with Ms.   Yoder at  the time  the incident took place on mine
property,  management should have treated the incident as  something different
from the usual  confrontation between  two  employees.     The  fact  is  that
at the time of   the  altercation,   Mr.   Dickey and Ms.   Yoder were mine employees,
and the fact .that mine management  treated  them as  such and disregarded
or refused  to  consider   their relationship  for purposes  of making an adverse
disciplinary  decision under  the applicable mine shop rules  does  not
establish that management acted arbitrarily or exceeded its  legitimate
interests in  disciplining Its  own work force.

As  indicated earlier in my findings  and conclusions   concerning  the
altercation of  September  18,   1981,   the information available to  the mine
management  decision makers  at   the time of its   investigation,   including
the information developed during the 24/48 meeting at which Mr.   Dickey was
represented,   supports  the charges  lodged against  him.     In addition,
Mr.   Norris1   testimony  that management considered  the incident  to be a
most serious  and aggravated offense because it did in fact result, in
injuries  to Ms.   Yoder at  the work site and could have happened around
moving machinery,   thus  exposing Mr.  Yoder to  the potential for more serious
injuries, cannot be  totally discounted. ' I conclude and find that respondent
had ample justification  for  taking the adverse personnel action that it
did take in  this  case.

I conclude and find  that  the respondent has  established that it would
have discharged Mr.   Dickey for his unprotected activity alone,  that is,  his
altercation with Ms,  Yoder,   and  this  conclusion and  finding is made by me
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y his past  safety grievances
